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1onorable He. Ted Hansen
pistrict Attormney
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yuba City, california 95991

Re: Opinion No. SO 764/1 1L
Request for Cpinion Concerning the
Navigability of Floodwaters in the
nputte Sink” Reglon

Dear Mr. Hensen:

By your letter dated September 11, 1974, you
requested an opinicn from this office on the following
question:

po the floodwaters {n the regicn known

as the ''Butte gink! constitute navigable waters
for the purpose of determining whether they

are subject to 20 easement in the public for
navigstion and the incldents of nevigatiocn,
{ncluding boating Aunting, fishing, and other
recreational uses:

The conclusion is:

The ''Butte gink' floodwaters are navigable
waters subject to an eacement in the public for
navigation, including boating, hunting, fishing
and otherx recreational uses.

In your letter, you related the circumstances and
ressons which motivated your opinion request:

"The question arises out of the following
gituation: 1In the northwest corner of Sutter
County, there are 1znds located in what 1s
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referred to as the 'Butte Sink' that are used

as a private duck club. 1t is ny understanding
that annually the 'Butte sink' is flooded by the
overflcw of the Sacramento River. This over-
flow comes primarily £-om tne Shasta Dam and

the Corps of Engineexs hze purposely designed
this area to recelve ~=~ overflow to take
pressure off of the levees further down che
Sacramento River. Wwhen the overflow OCCuUrS,
duck hunters in this area will row boats into
the 'Butte sink' and duck hunt on what was a private
duck club prior to the overflow.

nast year conflicts between the club hunters
and those hunters TCwWing in from the Sacramento
River or from the Sutter By-Pass virged [sic] on
being very serious. with the upcoming duck season,
it is my desire toO have a legal determination as
to whether a trespass is being committed by those
rowing into the private club area OT whether they
have a right to be there."

ANALYSIS

An easement in the public for navigation and the
{ncidents of navigation, which include boating, bathing,
f{shing, nunting, cwimming, and other recreational activities,
attaches to and burdens those waters in California that are
navigable, iyrespective of whether title to the underlying
land is held by private ot public entities. Bohn V. Albertson,
107 Cal. App. 2d 738, 749 (1951); People ex rel. Baker V. Mack,
19 Cal. App. 3d 1040, 1045, 1050 (1971). Tn order for a hody
of water to be deemed navigable in law, it must be navigable
in fact, and conversely, {F 1t is not navigable in fact, it
' cannot be navigable in iaw. Bchn, supra at 742 ; Mack, supra
at 1045. Vari%us tests for deteréinlng navigability in fact
for purposes of the public navigacional e sement have been
developed by the courts of thic country.l/ The rule

1. Navigability in fact is also the touchstone for es-
tablishing whether or not +{tle to the underlying beds of
waterways is vested 1m the state. 1f a waterway wWas navigable
at the time the state was admitted to the Union, the state has
title to the underlying bed, but if it was not then navigable,
title to the bed remained in the United States. Utah v, United
States, 403 U.S. 9, 10 (1971); United States V. Utah, 2837U.S5.

———

5%, 75-76 (1931); Rohn, supra ot 742, For purposes of the

. public casement for mavipgation, however, current navigability
.is the criterion. Bohn, suprd at 7L2-43.
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established in the federal courts 1o0ks rO the utility of

che waterway as a ''highway for commerce,” {.e., 1tS capability
of cransporting products % the country of trade OT commex~
ciel arposes. The Doniel gall, 77 y.s. (10 Wall.) 557, 563
(1870?; ytah Ve Onlced otates, supTad, 03 U.S. 9, 10-11 (1971) -
Although This was Once tne Calirornid rule, Wwright V. SeymouT,
g9 Cal. 122, 12425 (1886}, rhe modern courts Of this scate
have rejected that narro+, commerce-oriented definition of
navigability {n favor of a proader, TOFE 1iberal test which
focuses upon the utility of the waters for purely recreational
purposes. Mack, suprd at 1045, 1047, 1048, 10503 gohn, Supra
at 7L7-48. A waterway need not be continuously naviga

fact chroughout the veart jn order to constituce a nav gable
body of water, Put the sessons of nsvigability must be regular
and predictable so that they may be depended upon to support
the public uses desired under the navigational easement.

to our analysis should be noted. 10 an opinion concerning
the navigability of floodwaters of the yolo Bypas3» this
office concluded in 1ndexed Letter 71-25 that <uch waters were

supra (September 15, 1971), 29 extremely mporcant 7uling

waters and oxpressly adopted the qodern test of purely .
recreational—use navigability, emphasizing that California S
standard f£OT navigability jn fact {s much moTe 1{beral than




Honorablc 4. Ted Hansen -4~ K i e 9 2

the federal and old California rule. In avy event, W&
have enclosed &8s &n Appendix hereto a COPY of Indexed
lLetter 71-25 for your furtnal 1nformaticn.

The questicr presented {s whether the floodwaters

cevering privately owned lands in the ''Butte gink'' are
navigable in fact for tne purpose of getermining whetheT
they are subject TO the public navigacional easement and
the incidents of navigation, including among others
water fowl hunting. Bosed upon the limited facts that We€
were 2ble tO obtain from vou and other sources, V& nave
concluded that to the extent that OuT factual search 1s
accurate and complete, che '"Butte sink" £1oodwaters 3are€

navigeble and subject to 2n easement in the public for

for oaterfowl. We must strongly emphasize that thne
. determination of navigavility oT non—navxgability depends
- ypon the completeness and accuracy of the factual back-

ground bearing upon each of the legal issues concerned
herein. Indeed, navigability {n California 1ig largely 3
question of fact, to be determined from the character ©O
the stream . « ° and the other surrounding circumstances
affecting the quescion.” (Bohn, Supré at 742.) Our
conclusions in this opinion Tnvolve The resolution O
highly complicated factual and legal questions which
ordinarily 2T€ more appropriate for decision after a
detsiled factual fqvestigation. Unfortunately, we were
vnable ©©° sccomplish that thorough, comprehensiva
fact-gathering rask which would normally be escential to
and dispositive of any judicial ruling on 2 waterway's
pavigability. Given further and different factual
jnformation, W€ could very 1ikely come to 2 conclusicn
opposite to that in the present opinion.

With the foregoing qualifications in mind, the
following facts relevant €O the question of navigability
sre those W€ were able tO secure:

1t is our understanding that the Northern
california region commonly known a3 the ''Butte gsink'' is

ot epln commy B T

7., The volo Bypass opinion relies heavily upcn the
california 1andmark casé of Bohn V. Albertson, SUPIZ. 1t
should be noted that the utiTization of th€ waters in

Bohn for purposes of both recreational and commercial uses
~onders the Bohn court s application of the modern test
for navigabiTTE§ aot altogether free from dispute. See
discussion in note 10, infra. -
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situated primarily in the northwest corner of Sutter County,
occupylny portions of Colusa and Butte Counties as well, and
{s bounded generally by Butte Creek on the west and the
sutter Buttes on -he east. The 'Butte Sink' 1is an imprecisely
defined, brushy marshland area, often nearly dry in the
eummer months and usually covered by water in the winter
months, when its marshy character becomes an attractive en-
yironment for wildlife and waterfowl. We are advised by the
:gtate Lands Division of the State Lands Commission that all
of the land located in the putte Sink'' is in the private
owvnership of both individuals and exclusive hunting and
‘recreation clubs, through State patents of swamp end over-
flowed lands issued in the late 1800'?, so that the State

cvms no property there in fee title.3

We have been informed by the Flood Control Develop-
ment Branch of the State Department of Water Reso7rces that
the "Butte Sink” is the recipient of floodwaterss/ from the

—

3. Mr. Gary Horn, of the State Lands pivision, told us
that elighty to ninety percent of the patents were granted
during the 1870's, and that less than ten percent were granted
~after 1879, the year of the adoption of Article XV of the
california Constitution guaranteelng public access O
navigable waters. By the turn of the century, oOVer ninety-
nine percent Of the patents had been i{ssued by the State,

and only one patent was dated after 1910, a parcel of fifteen
acres in 1917 which included a ceservation of the absolute
right to fish, pursuant to Article I, section 25, of the
Constitution (added in 1910) .

4. The term "floodwaters' 1is used in this opinion in
a very general and popular sense to refer to those waters
which were at one time part of an established waterway but
which have overflowed the natural channel and escaped cnto
the adjacent territory. As such, the term encompasses not
only extraordinary, unexpected floods but also ordinary,
usual recurring flooding "yhich can be counted on as certain
to occur annually, and to continue for months.' Heilbron v.
Fowler Switch Canal Co., 75 cal. 426, 432 (1888) . Tectmically,

Towever, "floodwaters are defined by the courts to include
only extraordinary overflows that "escape from the usual
channels under conditicns which do not ordinarily occur"
(Everett V. pDavis, 18 Cal. 24 383, 393 (1941)) @ﬂd thus do

S=—TocTude ordinary, seasonal flooding. Implic:t in the
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gacramento River which overflow at the Coclusa and Moulton

yelrs and the Chlco Landing Weir Site of the River's levee
system during. the winter ceason, when the water elevation

1n the River exceeds flood levels 25 a result of the normal
cunoff from winter snows and ceasonally heavy rains. The
Sacremento River accounts <°T ~early all of the contribution

to the ''Butte gink'" floodwaters, although runoff waters from
the Butte Creek comprise about one percent thereaf. At certain
water Level elevations corresponding to particular rates of
£1ow,2! each of the unregulated welrs named above in turn
allows the flood-stage water within the levees EO overflow

onto the adjacent lowland property (known as the '"Butte Bzsin™),
eventually collecting 2nd inundating the ngutte Sink’. '

The depth, extent, and duration of the floodwatexs
. coverage of the "'Butte s{nk" change from one€ location to
another therein and vary throughout the days and months of
any one year 35S well as from year tO year, depending upon the
strength and frequency of the seasonal snowfalls and rainfalls
, (which directly affect the incidence of overflows of the
Sacremento River). FoT example, the de?th of water ranges
from as high 38 20-25 feet during the ''wet'' season (winter
months) to nothing at all in the Ndry'' season (summeTx months)
glthough the average flood-season depth 1s 5-15 feet,
depending upon the geographical location, and ceveral large
pools exist continuously during the entire yeax. The extent

of coverage varies Erom BS Little as a i8d ftundred acres to
as much as tens of thousands of acres, jnundating the entire

(Footnote L continued) .

.notion of floodwaters {s the concept of 2 natural channel
with establisned banks, which are defined as the boundaries
containing the waterway's highest flow of water (Ventura
Land & Power CO. V- Meiners, 136 Cal. 284, 290 (1902)) »

Put nothing in this opinion io intended to imply a deter-
cination of either the existence or the extent of any
established banks of the Nputte Sink'' floodwaters.

5. For example, the Colusa Welr flows at approximately
30,000 cubic feet of water per second, the Moulton Weir at
70,000 c.f.s., and the Chico Landing Welr site at 100,000 c.f.s.

T # re
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n"gutte Sink’' region. The durstion is alsc variable, ranging
several months of constant flooding,

from a few weeks LO
with 1-2 months &8s the average duration that the ”Buttee/

Sink'" is continuously covered by the River's overflows.=

nespite these fiuctuations and variations in the
mgutte Sink'' floodwaters (vhich Are, of course, to be
expected) an unmistakable pattern of seasonal flooding
emerges from an analysis of the available hydrographic data.
With the possible exception of one OF two years, the "Butte
gink" has been {nundated perenially by gacramento River
runoff waters for the past 25 years, 7t some time during
- the months of December through vMzrch., Usually, the flooding
i begins in December or January, continuously and completely
} covers the ''Butte cink' for an average of 1-2 months, and

(ultimately recedes in February OT March. In fact, the
ed throughout the

"gutte Sink' quite often remains flood
and the floodwaters

entire December-through-ﬁarch period,
ber without abating

have been known to start {n early Octo
year. The seasonal patte n of

until late April of the next
inundation by the vinter months' overflows and floodwaters
A {s highly regular, predicctable, and ordinary.

Moreover, the normal depths of the ''Butte Sink"
! floodwaters during the winter are sufficient to support
aumerous and different types of recreational pleasurecraft,
: yanging from small shallow-draft rowboats and canoes to
large moderate-draft motorboats. These watercraft are
used by both private clubs and menbers of the public
primarily for waterfowl hunting, altl

ugh a 1imited amount
of fishing and boating {s alsc done.// We understand that

6. The preceding information was extrapolated from
data contained in stage hyAdrographs from the Department of
Water Resources which were based upon measurements taken at
the gaging station at Butte Slough (outfall Gates). These
were furnished to us by Mr. geward Andrews of the State

Attorney Ceneral's Office in Sacramento.

7. The use of the "putte Sink'' for hunting and occasiona

fishing is obviously restricted to the winter season when
flooding makes such sctivities feasible. Some forms of

farming, such as rice cultivation, take place in the later
spring and summer months:; however, this is not done to any

significant extent in the "Butte Sink."

Al v
SN ¥ M...o—-.'.d--.l-...\a’l. o (bt e [P P TSI
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duck hunting is onc of the most popular sporting activities
in the Northern california counties which abut upon the
sacremcnto River, and it commands a large following and
enormous interest ancng the citizenry there. We also under-
' crand that the "'Butte Sink' is widely known as a great
Xduck-hunting location. Virtually every year, thousands of
thunting enthusiasts travel to the ''Butte Sink'' to pursue
‘their sport, end at any one point in time during the ''open
geason'’ for hunting migratory waterfowl (generally from
Qctober through February), several hundred duck hunters,
from the general public as well as from private hunting
clubs, may be found in the ''Butte gink!' transporting them-
selves around and across the floodwaters by means of
oar-propelled and motor-driven boats.

1t is highly significant and noteworchy that this
waterfowl-hunting population is composed of members of both
the public at large &nd privately organized clubs. Access
co the "Butte Sink'' waters for the general public user is
provided by emall public roads, the Butte Creek, the Butte
Slough, the Colusa Bypass, and the Sacramento River itself.
Vpuring the flooding season, those roads 2are usually washed
“out and the waterways normally swollen and overflowed, SO
that they all afford convenient sites from which the public
can directly launch thelr boats onto the water-covered
. lowlands.8/” In this fashion public duck hunters cad easily
and frequently gain entry {nto the "Butte Sink" in large
aumbers and over 3 long.timespan. Public use of the “Butte
§gink" area for purposes of hunting for waterfowl in the
Mopen season' has recurred and been customary for many, many
ears, and has become a Tregular and expected phenomenon
concomitant 5? the seasonal coverage of the ''Butte Sink! by

floodwaters.Z

i 3. Under these facts, the public has ready access toO
2 the "gutte Sink' lowlands without the necessity of entering
: upon any privately owned property. Consequently, we aré€ not
Qresented with any question of trespass under Pena 5
e section 602, nor of unlawful entry under section 2016 of the
e . Fish and Game Code, as_they each relate tO land-locked navi-
i ‘ %able waterways. See Bolsa Land Co. v. Burdick, 151 Cal. 254,
& 60 (1907); 25 Ops- Cal, Atty. Gen. 49, 50-5L (1955); 35 0pS-
J

5 260 (1907)3 23 057 5 1T3%0) 5 see generally, 33 Ame Jux-
= . S TEIER and Came” § 9, PP R

g, This {nformation was obtained from various represen-

‘; tatives of the Decpartment of wWater Resources and the Attorney
e General's Office.
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The leading cases in California on the question
of the nnvigability in fact of waterways for purposes of
determining whether the public navxgational easement and
the rcc:eatlonal incidents theraof, such as boating and
hunting, attach tO those waters are People ex rTel. paker V.
Mack, SupIL, 19 Cal. APP: 14 1040 (Y@?I;, Zad sonn Ve
R1bertson, tuora, 107 cal. APP: 24 738 (1951) Tn Bohn

PRy

the court was confronted with the issue of tne naviga 7iity

escaping through 3 preak in the levee. Large aumbers of the
public had gained sccess €O the glooded 1ands in small TOW®
boats and othet pleasurecraft for use in recreation?
activicies such &8s £isning and boating. Additionally, the
waters Were also showo to have been utilized for the
commcrcial transportation of peat bY barges: 1n holdlng

that these WeIe navigable waters, the court applied the
modern liberal test of navigability based upon purely recrea-
tional use citing and relying upon LampIf v. State, 53 N. W

3

1139, 1143-46 (Minn. 1893) for the fo owing:

ngut if, undex present conditions of society,
vodies of water 38rE€ used fot public uses other
than mere commercial nevigation in its ordinary
gence, W& £ail to see why they ought not be
public waters, OF navigable waters,

preferrod. Certalnli

—ommerclal-use navigal
(Emphasis by the court.) 10/
A5  cal. App. 29 2° A

10. Although pohn's application of the modern
pability standard was apparently the first Callfornia case
9o sn explicitlys the coutt 3id not rest its Jetermination

of navigability Lolely upon recrEEEional use:

"The evidencet [of cormercial transportation of
peat) conclusively shows that the water in its
resent ‘natural and ordinary condition affords
, channel for usciul commerce.' (Citations

omitted.) 107 Cal. ppp. 2d at 747 (Continued)

P
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However, the public's rights pursuant to the navigational
easement in the Bohn situation are qualified by the
surviving right of the owner of the underlying lands to
reclaim his land, but until so reclaimed the waters are
burdened by the recreation:1 incidernts of the public
easement., (Id. at 749.)

The Mack case, supra, 19 Cal. App. 3d 1040
(1971), involved the navigapility of the Fall River whose
bed was owned by private individuals, but whose waters
were used and capable of use by the public for fishing,
boating, hunting, and other recreational pursuits,
Evidence gathered at trial demonstrated that the river
was negotiable by small, motor~powered boats, and that
public access thereto was available via an express right
of way and public waterways. The Third Appellate District
Court of Appeal affirmed the lower court's finding that
the river was navigable, and explicitly adopted the modern
test of recreational-use navigebility as the law in

California, The court applied the following version of
the modern rule, at page 1050:

"The streams of California are a
vital recreational resource of the state.
The modern determination of the Califoraia
courts, as well as thcse of several of the
states, as to the,test of navigability can
well be restated as follows: members of

(Footnote 10 continued)

s

Thus, the question as to whether the Lamprey rule was
fully incorporated into California law in the Bohn case
is not entirely clear.




Konorzble H. Ted Hansen ow1l- . October 15, 1975

“he public have the right to navigate and to
exer-ice the incidents of navigation in a 1?7fu1

—apn-er at any point below high water mark A=

on waters of this state which arec cagable of
ed small

bhelng navigated Dy Cet or motor PICpe
cYAsT U mphasls an footnote 2 aed.

parenthetically, {t should be noted that the public
ezsezznt for navigation extends to the high-water msrk of all
nzvigcable bodies of water, SO that public uses of navigzble,
nontidal waters for hunting, fishing, boating, pathing, and the
, etheT recreational jneidents of the navigational easement,
. may be made at any point up to the line of nigh water
essociated with those waters. 1 Waters and Water Rights

§ 36.4, at 198-99 (R. Clark ed. 19677; 3 American Law of
at 271; 3 Tiffany, su ra,

Trop=Ttv, SUpra, § 12.33, at
cZb--7; L11l1n01sS Central Railroad V. ITiinois, %EB U.S. 387,
L45-527, 4 (L ; Sur V. Gallagner, 757 p.24 232, 238
(Wasm. 1969); Diana Thooting club v. Husting, 145 N.W. 816,
£20 (Wis. 1914Y; Lamprey V. Ttate (Metcall), supra at 1143
(Mics. 1893). cf, Peo {e v, Calirornia r{<h Co., 166 Cal.
576, 58--89, 596-99 ZIBIJ)-

e

e

11. The exact definition of and method of measuring

~he ‘'"high-water —ark' for navigable, aontidal irland

Lod es of water (1.€., lakes, Tivers, streams, etc.) have

nevar been cettled by the courts of California. 1In fact,

such high-water mark is presently the subject of another

opinion being prepared by Our office but which has not

vet been released, 35 of this writing. However, for

purooses of this opinion, the Mhigh-water mark'! (or equi-

valantly, 'ordinary high-water mark'') may be defined as

the level of water attained by such waterway at 1ts ordinary,

uswal —aximum accumulation of water during the annual wet

sezson (which 1is characterized by times of heavy rainfalls and

melting snows). Thus, this definition includes the normal

overflow and flooding that occur each year, but excludes

those water elevations resulting from extraordinary, unex-

p§Cteé floods. Sec Mammoth Gold predging CO. V. Forbes,

3¢ cel. App- 24 739,752 (L19%20); FeoplLe v. ward Redwood €O.,
5 Cczl. App. 24 385, 390 (1964); ct. L3 Ops. Cal. & G

" tcy. Gen.
., 236 (1964) . S

22
45
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The Mack court points out that the rule in

California at one time defined navigability in the strict
common-1law language of usefulness for commeIrce, as employed
{n federsl courts, hut that "this 1s no longer the rule in
this state." (1d. at 1045.) 1Indicating that '"the basic
question of navigabilicy iz simply the cuitability cf the
particular water for public use. . . .,'' the opinion states
at page 1045 the basic rationale for adopting the liberal

standard:

T L
0 e
S

mg{th our ever-increasing population,
{+g5 ever-increasing 1eisure time (witness the
four and five day week), and the ever-
{ncreasing need for recreational areas (witness
the hundreds of camperx vehicles carrying people tce
areas where boating, fishing, swimming and other
i water sports 2Tre available), it 1is extremely
; important that the public not be denied use of
recreational water by applying the narrow an
outzoded interpretation of Tnavigability.'"

~ ) Finally, Mack emphasizes that the mocdern tendency
emong many state jurlsdictions 1s rowsrd applying the
l1-use test of nevigability while rejecting the

recreationa
snachronistic federal doctrine of commercial utility.
(1d. at 1046.) The court cites numerous cases from other

sTates which have applied or zdepted a definiticn of
nevigability baced upon cepability of use for purely recrear
tional purposes. AMONE those are the following: Diana
Shooting Club V. Husting, supre; Rushton €X rel. HofImaster

v, Tageart, Ll N Zd 193 (Mich. 1343) Wekoosa-~awards

Papcr Go. V. 5eilroad Comnission, 228 NJWL 44 (Wis. 1929);
“1lbour v. Gallegner, Subrd; St. Lewrence Shores, Inc. V.
State, 302 N.Y.5. 2d 606 (Ct. CI. 1969); andhthe oiten quoted
Case of Lamprey V. State (Metcalf supra, which is relied
upon to z large extent by the cod%és EOtE’in Mack and in

Bohn, supra. Mack notes that the California cases of Forestier

v. Johnson, 166 Cal. 26 (1912), and Bohn, SURTS, had In effect
slready applied the modern navigability +uTe, and in conclud-
ing, holds that "[tlhe federal test of {commercial—use}
navigation does not preclude a more 1{beral state test
establishing a right of public passage whenever a stream 1is
physically navigable by small craft. (1d. at 1051.)

It is generally recocnized that a body of water

may be considered a navigable waterway even though it 1is
' neither constantly, continuously, nor permanently navigable
in fact throughout the cntire year., As long as 1its seasons

act nf

of navigability in fact, established under some test O
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navigaoility, are of a regular, predictable recurrence and
of sufficiently continucus duration during each year such
that the public may depend upon them for the various public

. pavigational uses, that body of water will be deemed navigable

i{n law despite its perennf?I fluctuztions in sctual naviga-
biliey. 1 Farnham, Supra; 2 American Law of Froperty, SUpra,
§ 9.48, at %77, 3 Titrany, cupra; willow R1Ver Ciub V. Wa%e,
76 N.W. 273, 276 (Wis. I§98), =Tted by Mack, SUpIa at 1045;
pecple eX rel.Exrie R. Co. V. Srate Tax Comnission, 43 N.Y.S.2d

{59, 19.-92 (App. Div. 1543), afl' d Z0N.E.2d oL (N.Y. 1944) ;5
Kemz V. Normand, 91 P. 448, L4g-50 (Ox. 1907); Kemp V. Putnam,

w83 P.2d B3/, 840 (Wash. 1955) ; Mcnroe V. State, L/2 P

759, 761 (Utah 1946) ; United States v. Ladley, & F.Supp. 580,
582 (p. Idaho 1933); Pingenneimer V. Dizmond Ilron Mining Co.,
54 N,W.2d 912, g20-23 (Minn. 1957) ; Taylor Fisning CIUEha.
Hammett, 88 g’w.2d 127, 130 (Tex. Civ. App. 1935 ; McGahhey Ve
McGollun, 179 5.W.2d 561, 663-64 (Ark, 1944) 5 American Re
Cross v. Hinson, 122 §.W.2d 433, 435 (Tenn. 19 s CLs

People v. Elk River M. &'L. Co., 107 cel. 221 224 T1895) .

As gs stated in 1 fznhem, supra, at pages 105 (5 23) and

Pl

123 (§ 25):

nrhe fact that the water {s not continuously
navigable does not destroy Lts character [as a
navigable waterway), but the times of navigability
qust be incident £O the natural condition of the

stream end be of such regular occurrence and duration
—————""—Tthe stream ¢ Tace

that persons wishing toO use the stream y P

de en%ence S them. Lt 1S hot sufticlent tnat after
a2 sudden snower 57 unusual storm cufficient water
rushes down the stream €O carry floatable material
with it." (Emphasis added.)

1 Farnham at 102,

ipMost streams fluctuate {n capacity, containing
considerable water during the ceason of melting
snow and the frequent fall of rains, and in periods
of drought becoming in some instances almost dry.
The fact that in the dry season the stream is not
capable of use will not prevent its being used at
other times when it is cepable of it. put the
period of capacity must be sufficiently regular

and continued to make the stream of commercial [or
in California, recreational] importance. The

stream may be uscd whenever 1S capacity is
sufficient for that purpose.”

1 Fornham at 123.
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rch has disclosed no case in California
1ity status of the waters of

periodically {nundated DY
the overflow £loodwaters of an adjacent watercouxse but are
otherwise virtueally dry:. The czlifornia cases we found,
! however, provide helpful e persuasive comparisons. In
g4 Cal. 24 (1912), @ case cited

" Forestler V. Johnson, SUpPrd,
and relied upon by coth Bohn V. Albertson, supra, a0
the court was concerned

People €x rel. Baxer V. MacEa SUpIa,

~Tth the navigabl Tty of Fly s Bay, @ side channel of the

Napa River, whose underlying 1ands were privately owned
at 27-28.)

patented tidelands from the state. (164 Cal.
The courc -uled that the bay wa$s navigable and therefore
use the waters for

t to the rights of the public tO
fishing, and navigation, despite the fact that the
iderce of navigational use was public boating f£OT
the purpose of nunting 2t high tide, the bay being almost
dry at low ride. (Id. 3t 28§-29.) gggrchill Co. V. Kingsbury,
178 Cal. 555 (1918), cited by the Mack case, Involved the
question‘of whether Little Klanath Laxe wa
- way (for purposes there of deternining title to the lake's
, " bed). The court decided in favor of navigebility, finding that
the seasonal variation in the water coverage (3 feet during
bare land 3t low water

¢ for the remalning £€¥ —onths) was ordinary and regulat.

i
1
| (14, at 556, 558.)
E
3

Qur rese?3

which nas conside:ed the navil

a marshland area whose lands are

» high water for most of the

In Beolse 1and Co. V. purdick, supTé, 151 Cal. 254
in the Zohn opinion, the court hel

(1907), which vas note :
11y created drainage ditch known

4 ggg-navigable an artificia

. 35 the ''rreeman River" based upon facts completely different

3 Sfrom those hereln. Fvidence at trxial disclosed that water in

= ‘ the ditch was offen less than twO feet deep, that dense

B vegetation usually filled and congested the passageway

i preventing access through it, and that it was impossible at

any time to XOw small skiffs down the channel. (Id. at 259-60.)

dpine Co. of

Lastly, the federal court in North American Dredglns

Nevada v. MintzCrL, 245 F. 297 t ir. , 8 jversity

Jurisdiction Tawsult originating in the Northern pistrict of

California, Affirmed the trial court's determination that 2

tidal slough OT channel which ran through 2 marshy tideland

area did rot constitute a navigable waterway, even though

the channel was used for boating, fishing, and duck hunting

at high tide. However, a1though both the trial and appellate

courts purporCGdly applie california law regarding navigable
o note that the navigability test

5 . : »
: waters, it 15 essential ¢t
he strict scandard of commerc131

! utilized by MintzeT was t
use discarded by Sohn and Mack. 300.)

(1d. at 3
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pAmong thost casces .riaing in other jurisdietions,
the factual gituation in Digne shooting club V. Hustin,

sunIa, 1459 N.W. g16 (Wis. g1.), CLtE an appgoyea by Mack

an% Bohn, closcly -pcsembles rhe facts presentcc ln.‘hxs .
opinich- Lt LEEuS in Lhe Hustin? case Was the navlgeplllty .
of Malzahn 5 Ray, ° marshlenc zrca in private ownersnlp adjoln-~
{ng the Rock River, whos T s S had teen subjected for many
v2ars O regulal, seasonal coverage during the et OF

fiigh water months 5f March chrough June, schieving depths of
1-2 feetl, while becoming extremely shallow, nearly DbATS,

during the nary" ~onths of 1ow wateT. 1d4. at §17-18.) The
court Jffirmed finditiz? thzt members of the public had used

thz bay for the past 35 years for the purpose of huating

water season, and held that the waters Were navigable in
fact becaus® of the regularly recurrtent nature of the annual
periods of recreational—use navigability. (1d. 3t 819-20.

1n eanotherl Wisconsin case, Atrorne -General V.

gay Boom 1ild Rice & —uar Fard, 178 N.W. S oY {wls. T95720), the
facts Involvea Therein are aLso quite gimilar €O rhose in

the present question. The area in controversy was 2 marshland
region which was covered DY che high-water sunoff of an ad-
jacent civer during che "wet' months of spring, sufficieunt to
cupp-Tt many noating sctivities using small skiffs and large
pleasurecraic, put wnict could noc support any recreational
yse during the droughts of surmer OF freezing weather of
winteT. The seasonal waters were found tO be navigable
jnasmuch 8% tive periodic {nundation recurred in a regular,
predictable fasion. (14. at 573.)

The three remaining cases are factually dissimilar

to the gituation nerein, but only jansofar a5 they jinvolve

the navigability of rivers cather than narshlands. At any
rate, they offer useful ana.ogies for resolving the issues

{n this opinion. The Little Sout Branch of the Fere Marquette
River was jetermined tO be navigable in Rushton ex rel.
Hoffmastel v. Tagaart, cuprd, Lt N.W.2d 193 (Mich. 1943), 2
<ace relicd vwpon by Wack, wnere the only rimes of navigability
occurred in the spring months of high water as 3 result of
yegular, seasonal rains that elevated the water 1evel from

less tnan L foot to over 7 feet for at least short perxods

of time. (1d. at 196-197.) public usage of the river during
these periodic ~ccasicons was confined to fishing and floating
logs. (1d. 3F 194-96.) 1In spother case from Mack, SEt. Lawrenceé

Shores, inc. V- gtate, SUPr?@ 302 N.Y.S.2d 606 (Cct. Ct: 3

Tre Aol
tre =s1e cvidence Of havigacility upon crooked Creek wWas
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boating for pleasure and sport f{shing during the lce-free
ceasons of the year, but the court nevertheless ruled that
the creck was @ navigable waterway. (Ld. at 612.) Finally,
willow River club v. Wade, cupra, 1€ NW. 273 (Wis. 1898),
noted 1n bern and Mack, held Savigable in facc the Wwillow
River upen ohich the putlic red pursued various recrear
tional sctivicies by small rowpo3ats, canoes, and rafts for
many Ye2Trs; aven though those activities were restricted

to periods of high water because a8t other tines rraversal
over the waters oss impossible without dregging ©OF pushing
the pleasurecraft cver expcsed areas of the river's bottom.
(1d. at 2773-76.) The court <rated that rhe capacity for
recreational use need not be continuous rhroughott the

year, but chat perioccs <pa navigability nordinarily recurring
from yesr tO year, and continuing long enough tO make [the
civer]) useful . - 1 for that sctivity were gufficient.
(1d. at 276.)

Thereiore, based upon 2an application of the fore-
going legal principles t° the facts presented, e conclude
that the floodwaters of the ''Butte gink’ region constitute
navigsable waters. pccordingly, they are subject to 2an
easement in the public for navigation and the inii ents of
navigation, {ncluding boating, hunting, fishing,— swimming
and other tecreational uses.

indepen-

12. With regard tO oublic fishing rights per se,

dent of and 25 distinguished from those assocliated with the
navigational incicents, the public has the absolute right to
f{sh upon waters coveriag private 1ands which were originally
patented by tke State tO private individuals after 1910.
Section 25 of Article I of the california constitution, added
fn 1910, states {nter alis that Nao land owned by the State
shall ever be sold OT transferred without recserving in the
people the absolute right €O fish thereupon.’ Thus, those
t1o0dwaters which cover ''Butte gink'' parcels described in
post-1910 patents (sec note 2, SY ra) are encumbered by the
absolute public rigﬁtﬁof fishing, ¥ other or not the waters
are deemed navigable. Peo le v. Truckee Lunber CO.,

116 cal. 397, 400 (1897) . Yoreover, Since there are strong
indications Lhat Article L, section 25, is merely declarative
of pre-existing law respecting public rights (Paladini V.
Superior Court, 178 cal. 369, 372 (1918); 22 0ps. Cal. AtLY.
Ten. L34, 137 (19523)) znd since the right of %1sﬁing is 1in

tho nature of an casement in gross (Civ. Code §802(1)5
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The conclusion that we hnave reached in this
opinion {y in no w8y {nvalidated by nOT {nconsistent with
section 100 cf the HarhoTrs and Navigation Code, which
provides the following:

nyavigable wat ere and 211 stre3ms of

gufficient capacity 9 transport the products

of the country 2aTre€ public ways for the purposes

of navigation and of such transportation. HoweveT,

the £loodwatexs of any navigable river, streadm,

glough OT other watercourse while temporarily

flowing abave the normeal high-watet mark over
private 13008 outside any established

(Footnote 1?2 continued)

3 witkin, Surmary of california Lau '"Real Property” §§ 3061,
342, at 20TL-L2 (5cth ed 973 “Wlch Survives ypon sub-

¢ /
sequent conveyances of the vurdened estate tO rransferees
having constructiv knowledge therecf (3 Tiffany, SUPT;
§ 828, at 07-99; pollard V. Rebman, 162 Cal. 3
63&~Bé (1912)),-it may D€ arguea that certain of the
re-1910 sctate patented lands atre 1ikewise subject tO the
public right of fishing.

13. Section 100 was amended in 1972 (Stats. 1972,

ch. 1072, P 2008, § 1) to add the provisions referring LO

. the £loodwaters cxception, i.e., atl that portion of the

. section which follows the first sentence. 1t has teen
grated that this amendment Was intended tO protect private

. landowners, whose.properties were cubjected tO artificial

¢ and natural f1o0ding, from damage to those properties
occasioned BY public recreational uses of tne floodwatersSe.

acific Lav Journal 5775 577-178 (1972) -

4P
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From OUT Prcviou; discwssion,li/ {t is prim3 facie evident
that the Butte gink' waters cOME within the [Tteral exclu-
sion to section 100's definition of the type of " ¢1oodwaters"
{ntended tO be cncompassed DY that section, and therefcre,
to be deemed non-navigadblc. aznifestly, then, Harbors and
Navigation Code, section 100, is not applicable to the
factual situation described Lereinabove, SO that the flood-
waters provisions of that cectio. Go not goveIn rhe present

gestion of navigability. (ndeed, the wording of tne
‘floodwaters” dofinition in cection 100 in fact supports our
ultimace conclusicn herecin.

Cur determination thet section 100 1is inapplicable
herein is further ctrengthened by a consideration of its
statutory intent, sscertained from 2an ipterpretation of the
1anguasge Of that statute in 1ight of the legal doctrines
discussed carlier. One of the cardinal rules of statutory
construction {5 that s statute chould be interpreted SO &s
to ~:otain icTs constitur*onality and render 1t valid and
operative, rather thean making 1t invalid, unconstitutional
gnd without ecffect., [Faney V. city Council, 208 Cal. APP.

24 667, 673 (1962) ;5 charles S. V. Sosrd OF Education,

20 ral. App. 3@ 83, & 1g71). In construing a Tegislative
enactment, COUIrLS will presume that the Legislature did nct
{ntend &n applicaticn ~f the statute which would viclate the
Constitution, and will not give 1t such 2 construction as

to make it contrary to the Conctitution unless the wording
of the statute compels such construction.” 351dwin V.

City of San Die2o, 195 cal. Aop. 24 236, 260 (1961) .

gy

A second well-settled principle 5f legislative
{nterpretation s that lews in derogation of the sovereign S
rights are strictly read in favor of the state OT public
interest concerned. Eden Memcrial Park Assn. V. Superior
Court, 189 Cal. pApp. 24 L7L, &3 (I06L) . A statute Wi

ot be construed Lo jmpalr OT 1imit the sovereign power of
the state to act in its govcrnmental capacity and perform
its govcrnmencal functions in behalf of the public in
general, unless such intent clearly sppears.’ Feo le V.
California Fish Co., supra at 592, 1t is also flfm?Y es-
tablished tnat ctatutes are not presumed to alter the rules
and doctrines of common 1aw except a5 expressly provided,
.so that any statute “purporting to embody such doctrine OT
rule will be construed 1n the light of common-1aw decisions

) —__I_/_’///"/"

14, Sce cspecially sote 3, note 11 and pages four
through cight, SUprd-
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on the same subioct." 3 ,

get, 870 (1963) - Finally, where ENE enacting clause 1S

general {n its lanpuage 2nd objects, and 3 proviso is

afterward {ncroduced, that proviso is construcd crrictly,
- tne enactind clause which does

and takes 0O case out ot t
not fall fgirly within {re terms. People ¢ rel. S. F.
Bay etc. COT: L. Toun of - eryville ng Ccol. 73 533

S W Trf~<fﬁr———*tf~ftw - : . '
T 5 (Loto) . The TTcocwatexrs provision ~dded tO gection
100 in 1672 are, in our opinion, in the nature of a proviso
to the first (end original) centence of that section, and

hence cowe within this rule.

g the preceding maxims of statutory inter-
zccion 100, if is our belief that in enacting
s provisions therein, tne Legislature intende
simpry €O codlfy szt sTing CEEOR 1zw and court-made doctrines
regardlind asvigable waters as expressed by the courts of this
~and other states. 1ts spcciiication of floodwaters was not
meant €O zbrogate 20y esteblished decisional law prescribing
the well—eccepted ctsndards for ~avigability in fact relating
- to any waterways, puc rather is declarative of those legal
- principles, consistent with the judicial guidelines govern-
% Ang the topic of qavigability .hich we have outlined pIEViously.
In addéition, both literal and strict readings of the flood-
waters provisions l1ead us t© conclude, similarly, that
f1ocdwaters whieh are &0 fact ~awigable undex accepted judicial
tests of navigabllity go not fall Meatrly" sithin these
gubsequently enactecd p:ovisicns, but instead co™e under the
epneral languass of the first sertence, which constitutes

the original "enacting clause.”

We seriousiy doubt, MOLEOVET, that the 1egislative
intention in _ection 100 w&s to deny to the public the
exercise of their public rights of recrestion upon waters
which are actually ~avigable. Such a denial would be
clearly violative of the Constitutional mancate expressing
the overriding public policy of encouraging public access

to California s navigable waters, which 1is declared in
Ar-icle XV, cpckElen 2 of the California Constitution o

1879 ’

iyo individudl, partnership, or coxporation,

claiming OT posseSSing the frontage€ or tida

lands of a narbor, 02aY, inlet, estudry, or other
navigable water {n this State, shall be permitted
to exclude the right of way to such water wheneveTl

) {t is required ¢or any public purpose, NOF to
destroy or obstruct the frec navigation of such

& N W"-_m
s o o At e e __.,‘-)‘_'_%‘4‘_
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water; and the_Legislature shall enact such

laws:as'wlll»give the most 1i{beral construction~

tofthiS'pravision, so that access to the navigable
: ys attainable for

waterS'éfuthis state shall be alwa
the'peoplg*therecf."

' Furthermore, jr is our opinion that, in the
absence of any -express opposite'int@ﬁti@n, the Legislature
did nOt.intend>to impair oT termin fe‘thefspvereign pre-
rogativgs~andrpbwers of the State OVetjnavigable waters
as trustee of the public navigational easement trggy for
the benefit of public usage by all of the people.=—=
This conclusion is further impelled:by»fhe following
particular rule of statutory iuterpretation app]icable
to legislatiou which apparently extinguishes the public

navigational uses:

1.-_,--;:..”?“...;'

"{sJtatutes purporting to authorize an

abandonment of such public use will be care-

fully scanned to ascertain whether or not

: such was +he ‘legislative intention, and that

’ , intent must be clearly expressed or necessarily
implied. 1t will not be jmplied if any other
inference is reasonably possible. Apd if any
1nterpretatiou of the statute is reasonably

i S R P 2

of the gublic use or an jntention to terminate
it in violation of the trust, the courts wil

jve the statute such interpretation." Peovle V.
Californi? Tish Co., Supra at 597.

15. "The State of California holds all of its navigable
waterways and the lands lying beneath them 'as trustee of a
public trust [for. the purposes of commerce, navigation and
fisheries] for the benefit of the peoplen‘ [citations
omitted.] 1ts power to control, regulate and utilize suc
waters within the terms of the trust 1S absolute except as
1imited by the paramount supervisory power of the federal

government over navigable waters [supporting interstate
grate of

commercel.” (Citations omitted.) Colber Inc. Ve
%%lifornia ex zel. Dep't Pub. Works, 67 Ca%. 7d 408, L16-17

RACETPIL
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Finding no such clear indi
abandon the public easemen
that the Legislature did n
recreational user in the P

waters which would otherwise

' Affinal word should
Harbors and'ﬂévigation Code.

1ist numerou

naviaable;and‘public ways

sink™ is nOt'included amon
noninclusion {n that listi
finding that its floodwaters 2are

ng G

-21-

cation of

¢ £nor nav

ot intend
ublic upoQG?ctually navigable
exist.~—
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legislative {ntent O
jgation, W€ conclude
to eliminate any

be added regarding the
, Sections 101-106, inclusive,
s bodles of water which have been declaredgv

g thoszenumefated. Howgveg,:its
oes not preclude a judicia
navigable for purposes

16. Even if ;r uendo ¢
j.e., that the Leg{s%ature indee

his conclusion were jnaccurate,

d meant in section 100 to

Terminate the public's recreational ri hts in navigable

. floodwaters, Our ultimate con

remain nevertheleés unaffected and

. statutory construction wou

4nvalid. ''The state cannot 2
in which the whole people 2are int

waters and soils ander them, SO 3aS

under the use and control of private parties, except in the
omoting the interest Of fhe pupblic

case of parcels uced in P

X

clusion reached earlier‘would

unchanged, since such 2

ld‘necessarily render that code

bdicate 1ts trust over property
erested, like navigable

to leave themventlrely

therein, OT when arcels cai be alsposed ot without impalr-

th
ment of the public interest 1

Zdded.) Boone Vs Kingsbury,
1linois CentralARailroad Ve

1
FeoEIe Ve CaIIEornxa Fist C

n what Temains. (Emphasis

506 Cal. L29, T89 (1928);
11linois, supra at 4533
0., supra at . 597-98. There

appearing to be neither a promotion nor a8 nonimpairment o
the public jnterest under this arguable jnterpretation ©

section 100, its jnvalidity an
follow accordingly. Further,
that the public jnterest wil

d unccnstitutionalicY would
express legislative findings
i1 be aided oOT unimpaired seem

to be an indispensable prerequisite to upholding 2n attempt
by the Legislature to extinguish the public easement £0OT

navigation. Atwood v, Hammono,
see also, Taylor V. Underhill,

I Ops. Cal, Atty. Gen. :
concerning sec:ion 100.

?

it e A~ 12

S v ae W ° i 0

PORE SRR z 4 - st :

, e s et s 1B b & b o B Y

do (1944) . Nome were made




Honorable H. Ted Hanseﬁ -22- Qctober 15, 1975
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of the public easement."j There are sevexal yeasons for
this: ‘ .

Fundamentally, as ve noted at the outset of this
opinion, the;determination of navigability is primarily a
factual question (Bohn V. AlterEsen, supra at 762y, SO that
legislative expreSs{ops of navigaSIlity oY non-navigability,
whether’explicit'by declaration or implicit by exclusion,
without moreé are not conclusivé upon 8 court faced.with that
questiorn. sddressing jrself tO this very point, the court
in People X rel. BakeT V. vzck, suprd a2t 1048-49, in
finding Part =7 the rall River to D€ aavigable in £act,
held that 1{tIhe failure of the Legislature to designate .
Fall River in the 1ist of navigable waters in Harbors and
Navigation Code, sections 101-106, is of no consequence,"
similatly, in Newcomb v. City of New ort Beach, 7 cal. 28

. 393, 399 (19365, the court reled that the Tailure to include
j Newport B3y in that,statutory listing did not mean that the

; Los Angeles Ve Aitken, 10 czl. APP: 460, 466 (
and Bo%n V. Albertson, supra at 747, held navigable

AlDS " v
: FtanE's Tract even t ougn it wes not SO declared in the
Code's enumeration.

More imﬁortaﬁtly, it is doubtful that the Legis~
lature m3y properly establish the non—navigability of a

body of watez which is in fact navigable, merely by
implication from the fact that that waterway 1is not listed
ameng thosé 1egislatlvely declared to be navigable in the
parbors and Navigation code. The reasons foT these doubts
are essentially twofold and founded upon earlier'discussion.
First, in accordance with the compelling Constitutional
dictate of providing and enhancing public access tO
navigable waterways which is stated in article XV, section 2,
of the california constitution (1879), SY ra, the Legislature
besically is powerless to sever. the public S navigational
rights from waters actually navigable by impliedly (orx
expressly) asserting the.non-navigability thereof. SecondlY,
unless the public jrnterest would be promoted OF remain

gsnimpaixed, any‘purported abandonment of the public easement

3

/

417. ec generally, 65 C.J.Sa, SURTE, § 7, at 79.




"y - G 5 S . "
ey e SRS dernd b D i e o 2 Tt

Honorable H. Ted Hansen -23- october 15, 1975 i

for uavigation,through such legislative implication of
non-navigability is invalid and of no operative effect,
eSpecially'where legislativeAgindings of non-impairment
_or benefit_arevnon-existent.li’

~ To summarize, then, our conclusions may be
briefly reiterated as follows:

1. In spite of the fluctuating seascons of
navigability, the "Butte SinK" floodwaters
a:eznavigable in fact due to the regularly

recurrent and predictable character of the
perennial flooding which js appropriate for
potentisl and actual public recreational
use; therefore, they are burdened by the
public easement for navigation and its
incidents, jncluding boating, hunting,
fishing and other recreational activities.

2., Section 100 of the Harbors and Navigation
Code is meither jnconsistent with nor a
qualification upon Our finding of naviga-

bility, based on & iiteral scrutiny of its
wording &s well as an assessment of its
legislative intent in light of well-accepted
principles of statutory Interpretation.

3, The Legislature's failure to include the
igutte Sink! in the Harbors and Navigation
Code's 1isting of public and navigable

waterways does not establish by jmplication
its non-navigability, nor is its sgbsence
thexrefrom conclusive and binding upon_the
courts; that fact alone does not preclude

a judicial decision that the floodwaters

of the "Butte Sin " are navigable in fact.

in closing, weé might suggest another approach which
may be investigated for its potential in establishing public
rights of boating, hunting or fishing. 1t is possible that

18, See note 16, supra, and the cases cited therein;
see also, 55 OpS. cal. Atty. Gen. 293, 298-99 (1972) .
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thereshas been_ an 1mp11ed dedication to the public for the
purpcses;of public hoating, hun;ing,dfightgg, etC.s OV the

owners~o£‘ptivate 1ands in the "Butte : guch an jmplied
dedication‘:esults fyom sufficient'pub usage without
effect“ve~'ntprferenc , an it depends UP many:factors,
such as. e nature an character iic uses:(its

. ﬁ;gguency, jntensitys
ty, and recurrence), the subst?ntiality.of_:hg'

owners' 3cts to preven ¢ interfeT 1 those_P plic
activities, 2nd a0y 1ntervig?ion by ramental encies
(fedexal, te or ocal) == 1f the criterid £ ipwoking
the doctriné have b satisfied, members § the gener 1
public ™ y Vv 11dly i ish " hunt £ waterfowl upon
the glcodwater n accordance with theil mpl'edly aedicated

rights and privilegeﬁ. Should you care to pursué this
' : e would pbe happy t° discuss
and elaborate upon this gopic with you.

we hope that the foregoing has been sufficient
for your purposes. please contact us in the event oOuTr
office can pe of any further serviqe'and assistancee.

very truly yourss

EVELLE J.'YOUNGER
Attorney Genexra

Rtk

RICHARD P. YANG
peputly Attorhey, Gen 2l

RPY /kt

19. See gion V. city of ganta Cruz,
(1970) .




